DRAFT Congressional Letter to Customs Requesting Rulemaking – Sept. 20, 2004


Robert C. Bonner

Commissioner

U.S. Customs and Border Protection Bureau

1300 Pennsylvania Avenue, NW

Room 4.4-A

Washington, D.C. 20229

[ph: 202-344-2001]

VIA FACSIMILE [202-344-1380] & U.S. Mail 

Dear Mr. Bonner:

We are [I am] writing to you to request that you initiate a rulemaking to provide an exception for recreational vessels of all sizes and types from the definition of “passenger” in 19 C.F.R. § 4.50(b).
   This change is necessary because of a general ruling by the U.S. Customs and Border Protection Bureau that has made the normal and expected activities of owners of foreign-built recreational vessels (such as taking a prospective client or customer out for a pleasure cruise on their boat) a violation of law subject to fines and vessel seizure.
  This result is not what Congress intended and probably goes beyond what Customs itself intended.  

In an attempt to reconcile prior inconsistent letter rulings, Customs issued a stricter interpretation of the term “passenger” under 19 C.F.R. § 4.50(b) and 46 App. U.S.C. § 289, known as the Passenger Vessel Services Act (PVSA) (a “coastwise law”).
  According to Customs --

The essence of the modification is that persons transported on a vessel will be considered passengers unless it can be demonstrated that they are directly and substantially connected with the operation, navigation, ownership, or business of the vessel itself, and not merely related to some other interest of the vessel owner.  This means that persons who are transported on a vessel in connection with some aspect of a vessel owner’s business interests unrelated to the business of the vessel itself would be passengers.

Under this revised position, the term passenger will include persons who are transported on a vessel for whom a vessel owner or operator receives or expects to receive any compensation, direct or indirect, even if it is in the form of patronage or good will

Although the penalty for violating the PVSA itself is only $300 per passenger carried, if the interpretation by Customs is followed by the Coast Guard in the implementation of related documentation laws, the penalties would be much more severe.  Engaging in the coastwise trade with only a recreational endorsement could subject a boat owner to a fine of up to $10,000 a day and forfeiture of the vessel.  

Customs attempted to provide some measure of comfort to recreational vessel owners by assuring recreational boaters in the ruling that it “would not affect Customs current position that bona fide guests of an owner or bareboat charterer of a pleasure vessel or yacht are not passengers for purposes of the coastwise laws.”
  However, this assurance is empty since, under the new interpretation, the term passenger also includes “persons who are transported on a vessel for whom a vessel owner and operator receives or expects to receive any compensation, direct or indirect, even if it is in the form of patronage or good will.”
  This expansive language regarding good will transforms what a typical boat owner would think of as a “bona fide guest” into a “passenger” because Customs does not limit what kind of “future patronage or good will” may be subject to the ruling.  Thus, the prohibition would cover any good will generated by the trip toward any potential business pursuit completely unrelated to the commercial maritime transportation of passengers.  For example, under this ruling, a real estate broker could not use his foreign-built recreational vessel to entertain a neighbor in the market for a new home if the outing includes a stopover and may induce a real estate transaction or generate good will for the boat owner.  

This result is not what Congress intended for the PVSA and the coastwise laws.  Generally, the coastwise laws apply only to the transportation of goods and passengers between U.S. ports of call.  The coastwise laws were intended to ensure national security by protecting the U.S. commercial shipping and carriage industry from foreign competition and thereby ensuring an ample supply of U.S.-built ships and American crews to transport goods and passengers for hire. 
  There simply is no compelling reason to extend these important protections to recreational vessels.   

It is appropriate and prudent for Customs to reconsider the issue for recreational vessels and most importantly to resolve it definitively by amending the Code of Federal Regulations via a full-fledged rulemaking rather than by simply issuing yet another ruling.  A regulatory change is even more necessary as Congress has already received and acted upon at least one request for exemption from this ruling from a vessel owner.

Finally, the U.S. recreational marine industry does not want or need these protections.  The U.S. recreational marine industry is robust, internationally integrated (i.e., U.S. engines are often in these “foreign vessels” and U.S. and foreign yacht builders are often involved in joint ventures), and therefore is not seeking these coastwise laws protections.  Most importantly, there is no national security argument to extend these protections to recreational vessels.  

Please act with haste to initiate a rulemaking to exempt recreational vessels of all sizes and types from the definition of “passenger” in 19 C.F.R. § 4.50(b).  

Sincerely,

Member of Congress

CC:
Michael T. Schmitz 

Assistant Commissioner

Office of Regulations and Rulings

[ph:  202-572-8700; fax:  202-572-8844]

Larry Burton


Director, International Trade Compliance Division


[ph: 202-572-8733; fax:  ]


Glen Vereb


Chief, Entry Procedures and Carrier Branch


[ph:  202-572-8730; fax:  ]

� This provision reads:  “A passenger within the meaning of the part is any person carried on a vessel who is not connected with the operation of such vessel, her navigation, ownership, or business.”


� See the ruling issued by the Acting Director of the International Trade Compliance Division of the Customs Service on May 17, 2002, 36 Cust. B. &  Dec. 50 (June 5, 2002); 2002 WL 1304073, (“Ruling”).  The ruling was effective on August 5, 2002.  In addition to applying to foreign-built vessels, the ruling may be interpreted to require that U.S.-built recreational vessels also be penalized for carrying business guests unless they are federally documented with a coastwise endorsement.  See 46 U.S.C. §§ 12106, 12109, 12110 & 12122.


� This provision reads:  “No foreign vessel shall transport passengers between ports or places in the United States, either directly or by way of a foreign port, under a penalty of $200 for each passenger so transported and landed.”  Note the difference in fine amounts is due to an adjustment made by the Federal Civil Penalties Inflation Adjustment Act of 1990.  This is the “passenger” coastwise trade counterpart to the more familiar Jones Act coastwise trade statute for “merchandise,” found at 46 U.S.C. § 883.  


� Ruling, 2002 WL 113877-78.


� Ruling, 2002 WL 113878.  


� Ruling, 2002 WL 113877 (emphasis added).


� See, e.g, Government Accounting Office, Maritime Law Exemption at 1, 10-11, GAO-04-421 (February 2004) (available at � HYPERLINK "http://www.gao.gov" ��www.gao.gov�) (“The original intent of the PVSA, enacted in 1886, was to protect the U.S. maritime industry from foreign competition by penalizing foreign vessels that transport passengers solely between U.S. ports.”).


� Congress has recently provided a limited exception to this provision for the vessel STAD AMSTERDAM in section 604 of the Coast Guard and Maritime Transportation Act of 2004 (H.R. 2443, P.L. 108-293 signed into law on 8/9/2004).  





